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Article II of the 1967 Outer Space Treaty (OST) states that, 
“Outer space, including the Moon and other celestial 

bodies, is not subject to national appropriation by claim of sover-
eignty, by means of use or occupation, or by any other means.”1  
There is a simplistic misinterpretation that these few words mean 
that space is “free for all” and that no nation and no person can 
own anything in space.  Some people argue that without the abil-
ity to own property in space commercial, firms will not invest and 
develop space businesses.  Currently, the primary thrust of this 
argument centers on the ownership of real property on the Moon 
and the ability to use lunar resources for profit-making activi-
ties.  National Aeronautics and Space Administration’s (NASA’s) 
recent invitation to both domestic and foreign entities to develop 
commercial opportunities on its planned lunar base and settle-
ment about 15 years hence has further stimulated discussion of 
this issue.

A full discussion of property rights in space is complex and 
beyond the scope of this short article.  However, the ownership 
of real estate on the Moon is neither a necessary nor a sufficient 
condition for investing in a lunar business with the ability to re-
ceive a fair return on that investment.  Even terrestrially, profit-
able businesses often do not own the land or the buildings they 
occupy.  They use different types of legal contracts including: 
leased property, condominium ownership agreements, coopera-
tives, and other risk-sharing agreements that businesses find per-
fectly suitable for profit-making activities.  Property ownership 
is an option, but not a necessity.  In short, ways can be found by 
the various governments involved in lunar activities to encourage 
business investments when, and if, companies identify potential-
ly profitable activities.

The most important concern for private businesses in space 
activities is not property rights.  It is the ability for a company 
to make a rate of return on a new investment that is greater than 
the return it can get from other investments.  The length of time 
to realize that return is also very important.  A typical business 
plan forecasts returns over a relatively short period (usually five 
years, but it can sometimes be slightly longer).  A space activ-
ity that may not materialize for 20 years is well beyond any real 
business plan that most companies would consider today.  Far 
more important business risks than property rights would have to 
be overcome to provide incentives for companies to put today’s 
cash into a future lunar enterprise.2  For space commercial invest-
ments, governments should deal with current problems, not the 
hypothetical (and solvable) legal issues that will not have true 
definitions and meaning for at least another generation.

The issue of sovereignty is more directly concerned with hav-
ing a government or intergovernmental organization guarantee 
the protection of the right of that business to use the land or re-
sources and not to encounter competing claims on the land from 
others.

Property rights and national sovereignty exist in a limited 
form in space today.  Anything launched into space is owned by 
the nation or individual (including companies) that launches it 
and they are financially responsible for damage to other objects, 
whether in space or on Earth.3  Nations have agreed to recognize 
sovereignty over some space equipment and facilities, such as 
the International Space Station (ISS) where the governing multi-
lateral agreement specifically allows the nation owning a module 
to assert elements of sovereignty over that portion of the ISS.4  
Also, intellectual property rights on the ISS are allocated through 
special provisions of the Space Station Agreement.5  The United 
States space policy considers satellites owned by the US as part 
of its sovereign domain.6  Taking and using resources from the 
Moon is not specifically prohibited by the OST, although certain 
considerations such as limits to environmental damage have to be 
adhered to.7  Use of the spectrum and orbital positions are granted 
through the International Telecommunications Union.  Although 
these are not traditional property rights, they do reserve very lim-
ited bands of the spectrum for exclusive use by governments or 
businesses, albeit for a limited time.

Outer space is regulated and controlled by treaties, governmen-
tal legislation and policy, and through common practice.  There 
are many types of property and many types of property rights 
in space just as there are many types of property and property 
rights terrestrially.  In fact, in capitalist nations property rights are 
essential for the smooth operating of a profit-motivated private 
economy.  The same conditions are expected to apply to space 
activities, at least by the major capitalist nations planning space 
exploration, and exploitation.

The myth that ownership is prohibited in space has led to mis-
understandings about the potential for commercial use of space 
resources and to a call for the negotiation of new treaties.  This is 
unwarranted and would likely result in many years of more rather 
than fewer rules and regulations being in limbo because:

•  The treaties in place, although not perfect, provide a foun-
dation for space activities that have become customary in-
ternational law and establish basic principles of behavior 
that are accepted by all space-faring nations.

•  Renegotiating the treaties could put all current provisions 
on the table for discussion and create more commercial 
(and political) uncertainty rather than less.8  This would 
have a negative effect on business investment decisions 
because of increased perceived (and possibly real) risk.

•  Commercial proposals for using lunar resources are cur-
rently only “powerpoint businesses.”  No private lunar 
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activities that threaten resources or environmental damage 
are imminent.  None of the business proposals can establish 
a business case that has attracted both sufficient investment 
funds and has demonstrated the potential to make a profit.9  
Negotiating rules or specific changes now to accommodate 
a theoretical future business could jeopardize a truly valid 
business opportunity.

•  Most of the governmental and private sector attention is 
on the Moon.  A prerequisite is for research and develop-
ment programs that will prove or disprove the value of lu-
nar resources for sustaining human life on the Moon and/or 
discovering new and valuable uses for lunar resources.  At 
least in the near future, these activities will be carried out by 
government(s) or private partnerships with governments; 
any commercial participation will necessarily be heavily 
influenced and regulated by the respective governments.

The present series of the five space treaties are not perfect.10  
The OST has been ratified or signed by 64 percent of the member 
nations of the United Nations (UN); the other treaties have been 
signed by many fewer nations with the Moon Treaty ratified by 
only 12 of the 192 nations.  The language of the treaties and defi-
nition of key words is not entirely consistent, either among the 
five treaties or in the translations among the various official lan-
guages of the UN.  Many key terms, such as space object, launch-
ing state, and “exploitation, exploration, and use” are defined so 
loosely in the treaties that they are still subject to international ne-
gotiations, which have failed to provide definitive interpretations.  
For example, the Registration Convention does not provide for 
the transfer of ownership in the event of a sale, bankruptcy, lease, 
or other business transaction.11  And that convention leaves the 
interpretation of what a space object is and the timing of the ac-
tual registration with the UN up to the reporting State.

The enforcement of the provisions of the treaties is weak.  It 
is left to negotiations between aggrieved parties and, if that fails, 
the formation of a UN Commission to make recommendations 
to the affected nations.  This can become a lengthy and uncertain 
path for a possible commercial dispute.  The International Court 
of Justice does have final authority within the present construct 
of legal appeals.

The focus of the currently debated issues is primarily with the 
right of a nation or its citizens to claim physical property and 
resources on the Moon and to use that property for political, secu-
rity, or commercial gains.  The treaties clearly prohibit a declara-
tion of sovereignty over the lunar territory; they do not prohibit 
the use of that property.  But the treaties do limit use.  Limitations 
include military operations and environmental damage.  Another 
provision that can interfere with commercial operations is the re-
quirement of a right of others to travel through the property as 
well as visit the facility.12

As the US prepares for its return to the Moon, NASA has iden-
tified parts of the lunar South Pole for establishing a base of op-
erations.  What were mainly far-future questions about land and 
resource ownership on the Moon are beginning to become real 
questions that need answers.  At present, most of those issues 
are more relevant to government programs rather than commer-
cial questions.  With the invitation from the US for other nations 
eventually to develop commercial enterprises on this territory, 

additional questions that the current treaties are unable to resolve 
are raised.  Specifically,

•  Are there plans for the exploration, exploitation, or use of 
the Moon?  Does it matter which one of the objectives is 
claimed by the nations or enterprises?

•  Will the US “claim” the property itself and use some type 
of system to defend the property?
- Since any equipment put on the Moon is owned by the 

nation that built and launched it, is defending property 
the equivalent of defending the territory on which it is 
placed?

•  Is such a “claim” a declaration of sovereignty?
•  Will lunar resources be owned by the user?  Are rights sim-

ilar to those of some nations on the Earth where the owner 
of the property also owns everything beneath and above 
the property?  If so, how far down or up might the rights 
apply?

•  What does the phrase “province of all mankind” in the 
Moon Treaty mean?  What are the positions and roles of na-
tions that do not have the technology to access the Moon?

•  If other states claim the right to use parts of the Moon, can 
companies wishing to use that territory “forum shop” for 
jurisdictions with lenient laws?

•  What will the status of intellectual property developed on 
the Moon be?

•  Will provisions, regulations, and negotiated agreements 
concerning the Moon also be applicable to other celestial 
bodies such as asteroids?  Will they be applied to other as-
pects of space such as orbital paths?

•  Finally, there is an assumption by NASA and by the US 
government that the US will be the first nation to return to 
the Moon.  It is important to remember that other nations 
also have plans and the potential to establish bases on the 
Moon.  If another nation is first, what legal claims and per-
haps precedents will they establish?  What might be the US 
policy on sovereignty and property rights towards some-
one else getting to the South Pole of the Moon and putting 
equipment there first?  How might this change the tenor of 
international negotiations?

Answers to these questions will be important for commercial 
activity to develop in space.  The fact remains that commercial 
business for profit on the Moon is at least 15, if not many more 
years ahead.  Trying to establish specific rules for some type of 
activity that is yet undefined is pointless.  History has shown that 
when a profit potential truly exists, and real capital is invested by 
private firms to earn that profit, governments make every effort to 
find ways to make it work.

A case in point is the Aérospatiale-BAC Concorde supersonic 
transport (SST).  The technology for the SST existed well before 
the commercial plane was built.  It took about 15 years of devel-
opment before the Concorde was tested and ready for commer-
cial passengers.  In order to get landing rights in the United States 
it technically had to conform to the Federal Aviation Regulations 
(FARs) that govern all commercial planes.  The Concorde was 
not in compliance.  The US Department of Transportation (DOT) 
negotiated waivers to those FARS and imposed special rules that 
permitted the Concorde to fly and land in the US for 25 years.  In 
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spite of the fact that it did not prove to be a profitable airplane, 
governments found ways to accommodate the new technology 
and allow the companies to operate commercially.

Another example is human sub-orbital flight.  Actual business 
operations are still in the future, but with the success of Space-
ShipOne (built by Scaled Composites, LLC) winning the X-prize, 
the potential was proven.  In the United States, Congress passed 
a bill requiring the DOT and Federal Aviation Administration 
(FAA) to propose rules to encourage this activity and to provide 
sufficient regulations to protect the public.13  In December 2006, 
these rules were finalized and published by the FAA.14  Whether 
or not the companies planning to offer the flights publicly suc-
ceed or not, the legal and regulatory system responded in a timely 
fashion.

Finally, returning to the issue of the ownership of property 
rights, it has been proven many times that governments find ways 
of guaranteeing the ability for companies to make profits, even if 
the ownership of land itself is not permitted.  In the former Soviet 
Union, all real property was owned by the government.  West-
ern companies that saw profit opportunities in the large potential 
market within the Soviet Union needed assurance that their in-
vestments and property located within the Soviet Union would be 
protected.  The solution was a special government organization 
within the Soviet Union that provided guarantees to those compa-
nies similar to property rights in a western society.

It is likely that some form of inter-governmental accommoda-
tion will be found for private space activities at the proper time 
and with the proper limitations.  The most important incentive 
for a commercial enterprise is the assurance that a fair rate of 
return can be made on a capital investment.  That assurance can 
be accommodated through many avenues that may or may not 
involve the actual ownership of the land and resources.  It will be 
up to future negotiations on specific business projects to find the 
appropriate means to provide those incentives, but only when a 
real, not a hypothetical problem, exists.

Between the flexibility of the OST and the many precedents 
in the history of terrestrial business activities, it is clear that solu-
tions can be found to not only permit, but also provide incentives 
for private business to exist on the Moon and in other outer space 
ventures.
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