EXECUTIVE OFFICE OF THE PRESIDENT

COFFICE OF MANAGEMENT AND BUDGET
WASHINGTON. 0,0 20503

O0CT 161974

MEMORANDUM FOR THE PRESIDENT
Subject: Enrolled Bill H.R. 12471 - Freedom of Information

Act amendments
Sponsor - Rep. Morshead (D) Pennsylvania and 11 others

Last Day for Action

October 19, 1974 - Saturday

Purpose

To amend the Freedom of Information Ret.
Agency Recommendations

Office of Managemant and Budgat Disapproval (Veto message
attached)

Department of Justice Disapproval (Draft veto
massage attachead)

Central Intelligence Agency Disapproval

Department of the Treasury Disapproval

Department of Commerce bisapproval (informally)

Department of Defenma Disapproval (informally)

Civil service Commission Disa

Department of State Disapproval (informally)

General Bervices Administration Ho objection (informally)

Department of Health, BEducation

and Welfare Dafarse (informally)
Disgussion

In 1958 the Con g5 enacted an amendment to the 1789 "housekeep-
ing® statute ¢h had authoriged Federal agencies to establish
files and maintain records. The 1958 amendment provided that the
housekeeping statute did not authorize withhol information
from the public. In 1966 the Freedom of Information Act estab-
lished procedures by which the public could acquire documents in
crder to know abont the business of their government. That law



ederal court review of agency decisions

provided
muimniﬁﬁ%uupmﬂmmtmm
to prove that the withhelding was proper.

In 1971, a comprehensive review of the administration of the
1966 Act was undertaken culminating, after extensive studies
and hearings, in H.R. 12471,

HeR. 12471 ie& intended to provide more prompt, efficient, and
complete disclosure of information.

Specifically, H.R. 12471 would:
== require that indexes be made available of infor-

mation such as final opinions and orders in
adjudication of cases, statements of policy not
publishad in the Federal Register, staff manuals
and instructions and other material. It furthar
provides for an exception to the reguirement for
publication under prescribed circumstances.

require information be made available in response
to a request which "reasonably describes" the
information. This is assentially a codification of

existing casa law.

require agencies to promulgate a fee schedule for
document search and duplication and for a walver
of charges where release of informatlon would be
of benefit to the general publiec.

authorize courts in their discretion to examine
agency records in camera to determine whether the
records can be properly withheld under the Act,

The enrolled bill would reverse the Supreme Court

decision in Envirommental Protection ﬁg%Ez v. Mink,
et al., 410 t

review of claseified documents pursuant to Freedom

of Information Act litigation was limited to ascer-
taining whather the document was in fact classifled
and precluded an in camera review to insure the
reasonablenass of the classification. The decision
was based on the legislative history of the classi-
fied documents exemption to the Freedom of Information



Act and therefore Constitutional issues were not
addressed. Present law permits de novo review
of Fraedom of Information Aot complaints. The
enrolled bill would additionally authorize a
raview of the classified documents in caemera to
datarmine whather the documents were properly
cglasgified and to release them if the court

found they were not properly classified. The
burden of proof would be on the agency to sustain
its action of classification.

Your August 20 letter to the Conferees stated that
"I simply ecannot accept a provision that would risk
exposure of our military or intelligence secrets
and diplomatic relations because of a judicially
perceived fallure to satisfy a burden of proof.”
The Confersas did not alter the language of the
bill but urged in the Conference Report on the bill
that courts give "substantial weight" to the
"agency's affidavit concerning the details of the
glassified status of the disputed records.”

The Justice Department believes that this pro-
vision is unconstituticnal becausa of the degrea
of proof that agencies must demonstrate to a court
to maintain the classification. All affected '
agencies strongly urge a veto as a result of this
provision. Although some judicial review may well
be permissible except for those doouments with a
direct Presidential nexus, documents classified in
the interest of our national security should be
disclosed only if the classlification was unreason-
able and in camera judicial review should be
utilised only 1f tha evidence presented does not
indicate that the document was in fact reasonably
classifisd pursuant to the standards of tha Execu-
tive order.

Since this provision may be unconstitutional, the
provision could be eliminated or altared by court
decigion. Signing the bill and litigating this
provision would result in a judieially constructad
review provision instead of a statutory procedure.
Vetoing the bill and simultanecusly submitting
curative language would risk an override and
griticism for vetoing a "truth and candor" bill.



——

provide for a limit of 10 days on determinations
whether to comply with a request for documents
and a limit of 20 daye on determination of an
1 from any withholding. Treasury in its

ews letter on the enrelled bill states cate-
gorically that this limit would be impossible
for them to meet in view of the nearly 100
million records in nearly 100 locations. Trea
would need at leapt 30 days for its initial de-
termination., In your letter to Senator EKennedy
you callad the tima limits "unnecessarily rea-
strictive.” In his response dated SBeptember 23,
Sanator Kannedy states that the Confarance Com-
mittee adopted the Senate version which granted
agencies additional time and provided for addi-
tional time by the court. Administratively, this
provision could have the most significant cost
and operational impact upon the agencies, and
the time limits may be unworkable.

provide for a limit of 30 days on the time during
which an agency must respond to a complaint and
for priority treatment of these cases in the courts.

provide for court assessment, against the United
States, of attorney fees and litigation costs
incurred in any casse in wvhich the complainant has
substantially prevailed.

provide for CBC action to determine whether an
employea should ba disciplinad in any case where
a court issues a finding that information has
been arbitrarily or capriciously withheld. CB5C
would, after consideration, submit its findings
and recommendations to the agenoy concerned and
the agency must follow those recommendations. In
your letter to Senator FKennedy you stated that
personnel discipline should be left with the
agency and judicial invelvement then follew in
the traditional form. Senator Kennedy replied
that the Conference version was substantially
modified to place disciplinary proceedings in CSC
and then only after a "written finding by the
court that ciroumstances raise gquestions whether
agenoy personnel acted arbitrarily or capriciously.”



—-— amend the law enforcement investigatory files
exemption to permit withholding of documents
only if their disclosure would result in any
one of the following six specific occurrences:

a. Ainterfere with enforcement proceedings;

b. deprive a person of a right to a fair
trial or an impartial adjudication;

¢. constitute an unwarranted invasion of
perascnal privacy;

d. disclose the identity of a confidential
source and, in the casa of a record compiled by
a criminal law enforcement authority in the
gourse of a criminal investigation, or by an
agency conducting a lawful national security
intelligence investigation, confidential in-
formation furnished only by the confidential
SOUrCces;

a. disclose investigative technigues and
proceduras; and -

f. endangar tha 1lifa or physical safaty of
law enforcement personnal.

The agency would have to bear the burden of proof

in demonstrating to a court that the record would
result in one of thase events. Current law genarally
axemptsall such files compiled for law enforcement
purposes and has been given an expansive interpre-
tation by the courts consistent with its legislati

history.

Your August 20 letter urged deletion of the words
"glearly unwarranted®” from the personal privacy
exemption to disclosure (item ¢ above). The Con-
fereas dalated the word "clearly” from the bill.
The letter further expressed concern that this pro-
vision not "reduce our ability to effectively deal
with crimes.” The bill was altared following your
latter to exempt material which would disclose a



confidential source. However, when combined with
the provision of the bill which would permit dis-
alosure of any reasonably segregable portion of a
record, this provision would require a detailed
review of a large number of records to identify
aach portion as disclosable or not. There are
concerns with this provision which stem primarily
not from the conditions for withholding, but from
the sheer administrative burden of screening
through each requested record and applying the
provisions of this exemption to each reasonably
segragable ﬁtinn of the record. Although most
other screen records in the manner that
law enforcement activities would be required to de
under this provision, there are a tremendous number
of these records and tha cost of compliance would
be mignificant. This administrative impact appears
to be, however, the only credible objection to the
provision. The only selution to this would be
movement back towards tha current provision.

-= provide for release to a claimant of any "reasonably
segr la portion of a record...” This is essentially
a codification of existing case law.

== provide for annual reports and record keeping.

-— provide for an expanded dafinition of "agency" to
inelude the Postal Bervice and the Postal Rats
Commission, government corporations er governmant-
controlled corporations, and the Executive Office
of the President except for those units whose sole
function is to advise and assist tha President.

In view of the foregoing, we recommend disapproval and have pre-
pared the attached draft of a veto message for your consideration.

L pmm 3, WL i =%
UL dlGll ) GO L AR

Director

Enclosures



T0 THE HOUSE OF REPREEENTATIVES

I am returning herewith without my approval H.R. 12471,
a bill to amend the public access to documents provisions ﬁf-
the Administrative Procadures Act. In August, I was gracicusly
afforded an opportunity to review this proposed legislation.
On August 20, because I believe so strongly in the need for
e more open Executive branch, I transmitted a letter to the
confarees expressing my support for the direction of this
legislation and presenting my concern with some of its pro-
vigione. I stated that I would go more than halfway to
accommodate Congressicnal concerns with this legislation, and
I am very pleased that Congress has also demonstrated a spirit
of cooperation and accommodation.

In my letter, I stated that, notwithstanding my prefer-
ences, I would accept several provisions in the bill which
would be burdensoma., I am certain that Congress made similar
adjustments. However, I am still deeply concerned with some
provisions of the enrolled bill.

First, I believe that confidentiality would not be main-
tained if many millions of pages of FBEI and other investiga-
tory law enforcement files would be subject to compulsory
disoclosure at the behest of any person unless the Government
could prove to a court -— separately for each paragraph of
each document —- that disclosure "would" cause a type of harm
specified in the smendment. Our law enforcement agencies do
not have, and could not obtain, the large number of trained
and knowledgeable personnel that would be needed to make such
a line-by-line examination of information requests that some-

times involve hundreds of thousands of doocuments.



Second, as I previously stated "I simply cannot sccept
a provision that would risk exposure of our military or intelli-
gence secrets and diplomatic relations because of a judicially
perceived failure to satisfy a burden of proof." That pro-
vision remains vnaltered in the enrolled bill.

I am prepared to accept those aspects of the provision
which would snable courts to inspect classified documents and
review the justification for their classification. I am not,
however, able to accord tha courts what amounts to a power of
initial decision rather than a power of review, in a most
sensitive and complex area where they have no particular ex-
pertise. As the legislation now stands, a determination by
the Secretary of Defense that disclosure of a document would
endanger our national security would have to ba overturnad by
a distriect judge if, even though it was reasonable, tha judge
thought the plaintiff's position just as reasonable. And if
the district judge's decision of equil reasonableness is based
upon a determination of fact, it cannot even be undone by a
higher court unless "clearly errcneous."” Such a provision
would vielate constitutional prineciples and it would give
less welight before the courts to an executive determination
involving the protection of our most vital national defense
interests than is accorded determinations involving routine
regulatory matters.

I propose, therefore, that whera classified documants
were requested the courts could review the classification but
would have to uphold the classification if there is reasonable



basis to support it. In determining the reasonableness of the
classification, the courts would consider all attendant evi-
dence prior to resorting to an in camsra examination of the
document.

I shall shortly submit language which would dispel my
concerns regarding the manner of judicial review of classified
material and for mitigating the administrative burden placed
on the agencies, especially our law enforcement agencies, by
tha bill as presently enrolled. It is only my conviction that
the bill as enrolled 1s unconstitutional and unworkable that
would cause me to return the bill without my approval. I
sincerely hope that this legislation wili be reenacted with
the changas I propose and returned to me for slignature during

this sassion of Congress.

THE WHITE HOUEE

October ; 1974



