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' CENTRAL INTELLIGENCE AGENCY IN FORMATION ACT

ik 10, 1984, —Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

i%{%;lf;BROOKs, from the Committee on Government Operations,
w submitted the following

REPORT

together with
DISSENTING VIEWS

ccompany H.R. 5164, which on March 15, 1984, was referred jointly to

e Permanent Select Committee on Intelligence and the Committee on Govern-
ént Operations]

[Including cost estimate of the Congressional Budget Office]

Committee on Government Operations, to whom was re-

erred the bill (FLR. 5164) to amend the National Security Act of
7 to regulate public disclosure of information held by the Cen-

intelligence Agency, and for other purposes, having considered

same, report favorably thereon with an amendment and recom-

iid that the bill as amended do pass.

& amendment is as follows:

Act may be cited as the “Central Intelligence Agency Information Act”.
¢. 2. (a) The National Security Act of 1947 is amended by adding at the end
tharenfithe following new title:

TITLE VII-PROTECTION OF OPERATIONAL FILES OF THE CENTRAL
INTELLIGENCE AGENCY

MPTION OF CERTAIN OPERATIONAL FILES FROM SEARCH, REVIEW, PUBLICATION, OR
DISCLOSURE

$zc. T01. (@) Operational files of the Central Intelligence Agency may be exempted
he Director of Central Intelligence from the provisions of section 552 of title 5,

nited States Code (Freedom of Information Act), which require publication or dis-
g, or search or review in connection therewith.




3

2

ytration required under subparagraph (A) of this paragraph, unless the com-
inant disputes the Central Intelligence Agency’s showing with a sworn writ-

i‘«e{a submission based on personal knowledge or otherwise admissible evidence;

“(b) For the purposes of this title the term ‘operational files’ means—
“(1) files of the Directorate of Operations which document the conduct of %
eign intelligence or counterintelligence operations or intelligence or security’
aison arrangements or information exchanges with foreign governments
their intelligence or security services; g

“(2) files of the Directorate for Science and Technology which document ¢
means by which foreign intelligence or counterintelligence is collected thr
scientific and technical systems; and .

*(8) files of the Office of Security which document investigations condugted:
determine the suitability of potential foreign intelligence or counterintellig:
sources; .

except that files which are the sole repository of disseminated intelligence are:s
operational files.

“lc) Notwithstanding subsection (a) of this section, exempted operational
shall continue to be subject to search and review for information concerning—

“(1) United States citizens or aliens lawfully admitted for permanent 3
dence who have requested information on themselves pursuant to the pras
of section 552 of title 5, United States Code (Freedom of Informati
.section 552a of title 5, United States Code (Privacy Act of 1974);

“(2) any special activity the existence of which is not exempt from
under the provisions of section 552 of title 5, United States Code (Fretd
Information Act); or s

“(8) the specific subject matter of an investigation by the intelligence cons
tees of the Congress, the Intelligence Oversight Board, the Department ofs
tice, the Office of General Counsel of the Central Intelligence Agency, the
of Inspector General of the Central Intelligence Agency, or the Office of &
rector of Central Intelligence for any impropriety, or violation of law, Ex
order, or Presidential directive, in the conduct of an intelligence activi

“(d)(1) Files that are not exempted under subsection (a) of this section whici
tain information derived or disséminated from exempted operational files s
subject to search and review.

*(2) The inclusion of information from exempted operational files in files {
not exempted under subsection (a) of this section shall not affect the
under subsection (a) of this section shall not affect the exemption under:
(@) of this section of the originating operational files from search, review;
tion, or disclosure. :

18) in proceedings under paragraphs (3) and (4) of this subsection, the parties
“#hail not obtain discovery pursuant to rules 26 through 36 of the Federal Rules
4f Civil Procedure, except that requests for admission may be made pursuant to
yitle:26 and 36;

) if the court finds under this subsection that the Central Intelligence
Ageney has improperly withheld requested records because of failure to comply
with any provision of this section, the court shall order the Central Intelligence

g8 t6 search and review the appropriate exempted operational file or files
¢r the requested records and make such records, or portions thereof, available
1z swecordance with the provisions of section 552 of title 5, United States Code
teedom of Information Act), and such order shall be the exclusive remedy for
liire to comply with this section; and

"7 if at any time following the filing of a complaint pursuant to this subsec-
o the Central Intelligence Agency agrees to search the appropriate exempted
tionel file or files for the requested records, the court shall dismiss the
gsed upon such complaint,

“DECENNIAL REVIEW OF EXEMPTED OPERATIONAL FILES

: (d) Not less than once every ten years, the Director of Central Intelli-
view the exemptions in force under subsection (a) of section 701 of this
¢ detefmine whether such exemptions may be removed from any category of
pted operational files or any portion thereof.

The review required by subsection (a) of this section shall include consider-
he historical value or other public interest in the subject matter of the
ategory of files or portions thereof and the potential for declassifying a
“pert of the information contained therein.

. ¢omplainant who alleges that the Central Intelligence Agency has improp-
hield records because of failure to comply with this section may seek judi-
wuviaw in the district court of the United States of the district in which any of
¢tiis. reside, or in the District of Columbia. In such a proceeding, the court’s
hall be limited to determining (1) whether the Central Intelligence Agency
cted the review required by subsection (a) of this section within ten years
“(8) Records from exempted operational files which have been dissemina nent of this title or within ten years after the last review, and (2) whether
referenced in files that are not exempted under subsection (a) of this sect 1 Intelligence Agency, in fact, considered the criteria set forth in subsec-
which have been returned to exempted operational files for sole retention:h : #¥.tHi5 section’in conducting the required review.”.

subject to search and review. The table of contents at the beginning of such Act is amended by adding at the

“(e) The provisions of subsection (a) of this section shall not be superseded soof the following:

by a provision of law which is enacted after the date of enactment of subs :
and which speciﬁca}_ly cites and repeals or modifies its provisions‘ - : (\f;tf:PROTEUI‘ION OF OPERATIONAL FILES OF THE CENTRAL INTELLIGENCE AGENCY
“(f) Whenever any person who has requested agency records under section ﬁ% Zeeniption of certain operational files from search, review, publication, or disclosure.
%itleu5, Unittzi Stateil Code (Freedom of Information Act), allegesfgxlai; o 4 al veview of exempted operational files.”.
ntelligence Agency has improperly withheld records because of failur E o ; : ; ; .
with any provision of this section, judicial review shall be available under the S e SO, oz, of fifle 5, United States Code, is amended
set fortl(lﬁn section 552(a)(4)(]}31) o}f title 5, United Staif:”es ﬁode, eﬁcept ::ihat . dding at the end thereof the following:
“(1) in any case in which information specifically authorized un YR ; :
established by an Executive order to be kept secret in the interest:¢f n angcfesgﬁl;ﬁzhogs a&%eﬁrsé) t;g?eslgiélélstse:&%n ig’divgilg&}alt(l)linfgg?tig
defense or foreign relations is filed with, or produced for, the court b e s of }t;cﬁ on 552 of this title.”
fral Intelligence Agency, such information shall be examined ex pa e Director of Central Intelligence, in consultation with the Archivist
States, the Librarian of Congress, and appropriate representatives of

camera by the court; . ol
(2) the court shall, to the fullest extent practicable, determine iss I discipline selected by the Archivist, shall prepare and submit by June
port on the feasibility of conducting systematic review for declassifica-

baseéi ori1 sworn wriiiten submissions };)f the parties; )
“ inant all that d i er : |
) when a complainan eges that requested records were improperly | ¥elense of Central Intelligence Agency information of historical value.
; e, Director shall, once each six months, prepare and submit an unclassi-

held because of improper placement solely in exempted operational
¢h includes—

complainant shall support such allegation with a sworn written.
description of the specific measures established by the Director to im-

based upon personal knowledge or otherwise admissible evidence;
“(4)(A) when a complainant alleges that requested records were Knaft 3 ). > € 4
withheld because of improper exemption of operational files, the Centrat ¢ the processing of requests under section 552 of title 5, United States Code;
! the current budgetary and personnel allocations for such processing;
& number of such requests (i) received and processed during the preced-

gence Agency shall meet its burden under section 552(a)(4)(B) of title:,
States Code, by demonstrating to the court by sworn written sul oft
exempted operational files likely to contain responsive records current 8iX months, and (ii) pending at the time of submission of such report; and
form the functions set forth in subsection (b) of this section; and ¥ an estimate of the current average response time for completing the proc-
(B) the court may not order the Central Intelligence Agency to reviws s of such requests.
content of any exempted operational file or files in order to make the 2 .
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(2) The first report required by paragraph (1) shall be submitted by a date wit HEARINGS
is six months after the date of enactment of this Act. The requirements of\guz
paragraph shall cease to apply after the submission of the fourth such report, =
(c) Each of the reports required by subsections (2) and (b) shall be submitted o &
Permanent Select Committee on Intelligence and the Committee on Govern
Operations of the House of Representatives and the Select Committee on In
gence and the Committee on the Judiciary of the Senate. )
SEG. 4. The amendments made by subsections (a) and (b) of section 2 shall be &
tive upon enactment of this Act and shall apply with respect to any requgataf
records, whether or not such request was made prior to such enactment, and sk
apply to all civil actions not commenced prior to February 7, 1984. .

On May 10, 1984, the Government Information, Justice, and Ag-
ilture Subcommittee held a hearing on H.R. 5164.* Witnesses at
the hearing were:

«Charles A. Briggs, Executive Director, Central Intelligence
ency, accompanied by Ernest Mayerfeld, Deputy Director of Leg-
ative Liaison; and Larry Strawderman, Information and Privacy
pordinator;

~Mark Lynch, Staff Counsel, Project on Naional Security, Amer-
wan Civil Liberties Union.

~Charles S. Rowe, Editor and Co-Publisher, The Free-Lance Star,
redricksburg, Virginia, representing the American Newspaper
f‘iﬁ%ﬁshers Association and the American Society of Newspaper
0rs;

Angus Mackenzie, Director, Freedom of Information Project,
‘anter for Investigative Reporting, San Francisco, California; and
~Ralph W. McGehee, Fund for Open Information and Account-
Inec., New York, New York.

Discussion

SuMMARY AND PURPOSE

H.R. 5164 provides a limited exemption from the Freedomof
formation Act (FOIA) for specifically defined operational i
maintained by the Central Intelligence Agency. The bill will
lieve the CIA from the requirement under the FOIA to sear
review records in these operational files that, after line-
review, almost invariably prove to be exempt from disclosure-und
the FOIA. The bill will also improve the ability of the CIA to
spond to FOIA requests from the public in a timely and effi
manner, without reducing the amount of meaningful informati
releasable to the public. C

1. BACKGROUND
HiSTORY OF THE LEGISLATION E

The Permanent Select Committee on Intelligence held a hes
on earlier versions of the Central Intelligence Agency Info
Act (FL.R. 8460 and H.R. 4431) on February 8, 1984.1 HR. 5164 %
introduced following the hearing and was jointly referred to 2
Committee on Government Operations and to the Permang
Select Committee on Intelligence. L

The Permanent Select Committee on Intelligence ordered
5164 reported on April 11, 1984, with an amendment in the nati
of a substitute. The bill was reported on May 1, 1984.2 o

The report of the Permanent Select Committee on Intellige
accompanying H.R. 5164 contains a detailed discussion and
nation of the purpose of the bill. That report is integral to:
derstanding of how H.R. 5164 should be interpreted and “im
mented. The entire report of the Permanent Select Committes-
Intelligence is specifically incorporated by reference in this reps

A detailed history of earlier proposals affecting the obligations
the Central Intelligence Agency under the Freedom of Inforn:
Act is included in the report of the Permanent Select Commi
on Intelligence.? C

The Freedom of Information Act has become an important vehi-
¢ for gaining better public understanding of the operations and
onmaking processes of all government agencies, including the
tral-Intelligence Agency. Because of the nature of CIA activi-
‘However, many of that agency’s records have always been
™ ‘from disclosure because the information in those records is
asstfied or would reveal intelligence sources or methods.
svertheless, the CIA has released to the public significant infor-
n as a direct or indirect result of the FOIA. Information re-
d by the CIA under the FOIA has included:
g .Complete or partial copies of Director of Central Intelligence
Directives issued from 1346 to 1976 covering a wide range of
issues relating to the management, coordination, and general
-tonduct of intelligence activities;
. "Bubstantially complete texts of significant National Intelli-
gence Estimates, including estimates relating to the 1962
A1 missile crisis;
Memoranda from the CIA General Counsel to the Director of
utral Intelligence on the legality of covert action operations;
" Records concerning efforts by former CIA Director William
Colby to forestall publication of news stories on the Glomar
Explorer; and
ternal  CIA studies of particular intelligence operations
h as the Berlin tunnel operation in the 1950’s.
5164 will exempt specifically defined CIA operational files
search and review requirements of the FOIA. These oper-
files contain information documenting intelligence sources

COMMITTEE ACTION AND VOTE

H.R. 5164 was introduced by Representative Romano L.
on March 15, 1984. The Committee on Government Operatious’
dered the bill reported on July 31, 1984, by voice vote. :

1 Legislation to Modify the Application of the Freedom of Information Act to the Cenfral
ligence Agency: Hearing before the Subcommittee on Legislation of the House Perman t Gy
Committee on Intelligence, 98th Cong., 2d Sess. (1984). <

2T1R. Rep. No. 98-726 Part 1, 98th Cong., 2d Sess. (1984) (Report to accompany HE-&
[h%rﬁ%na{tgrscited as “Intelligence Committee Report”].

. at 6-8.

nﬁwﬁation Act: Hearing on H.R. 5164 before a Subcommitiee of the House Committee
“ffmm,ent’fj)peratlons, 98th Cong., 2d Sess. (1984) [hereinafter cited as “Government Oper-
fearings’].
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The report of the Permanent Select Committee on Intell
identifies two additional benefits from H.R. 5164. The first ig
minished risk of disclosure of sensitive information. The sec
the elimination of the perception of confidential sources tha
CIA cannot protect their identities from disclosure.

While this Committee does not disagree with the assessme
the Permanent Select Committee on Intelligence, this Comm
not persuaded that either of these factors is major. H.R. 5164
lessen the risk of disclosure of sensitive information. Howeve
release of information under the FOIA is totally within the ¢o
of the agency processing a request. Given the careful and ler
review of records prior to release, it appears that the CIA !
ready minimizing these risks. As a result, the risks of disc
under the FOIA are probably no greater or no different than
risks of other disclosures made by intelligence agencies.

With respect to the perceptions that the CIA may be ung
protect information that would identify sources, the Per:
Select Committee on Intelligence concluded that these percep
are not warranted because FOIA exemptions exist for inform:
that would identify sources. This Committee concurs. Th
basis in current law for any fears that information that wou
identify sources must be disclosed. The CIA now has and il &
tinue to have the ability to protect its sources.

To the extent that the fears of intelligence sources are based
misunderstandings about’the current state of disclosure laws,
5164 may assist in providing reassurance that secrets can be
will be protected. If H.R. 5164 leads to any improvement in the
ception of foreign sources about the ability and willingness
CIA to protect confidential and sensitive intelligence data,
welcome byproduct of the legislation. i

However, the unwarranted perceptions of foreign intell

ngressional committees an unclassified report on FOIA
g. Reports are required every six months for the first two
ollowing enactment of H.R. 5164. This is the perlgd during
A Director Casey has agreed to continue the CIA’s current
stary and personnel allocation for FOIA activities. It is intend-
at-these reports will be made public. )
¢ new reporting requirement was added in order to complete
vetsight provisions of H.R. 5164. As reported by the Perma-
Select Committee on Intelligence, H.R. 5164 already included
refully written judicial review provision that will enable
to obtain judicial review of the CIA’s compliance with

wgressional oversight of the authority contained in H.R. 5164
be undertaken in the House of Representatives by the Perma-
-Belect Committee on Intelligence and by the Committee on
ment Operations. An outline of plans for congressional over-
sincluded in an exchange of correspondence between Repre-
lenn English, Chairman of the Government Informa-

tice, and Agriculture Subcommittee, and Representative
‘Boland, Chairman of the Permanent Select Committee on
yice. This correspondence is set out below:

19E% OF REPRESENTATIVES, (GGOVERNMENT INFORMATION,
‘JUSTICE, AND AGRICULTURE, SUBCOMMITTEE OF THE COMMIT-

788 ON GOVERNMENT OPERATIONS,
i Washington, DC, June 28, 1984.

ARD P. BoLAND, )
n, Permanent Select Committee on Intelligence,

ston, DC.

Mr. CuaiRMAN: The Subcommittee on Government Infor-
an, Justice and Agriculture is currently cons1dgrmg. H.R. 5164,
sources about the operations of the FOIA do not provide jusf ‘Central Intelligence Agency Information Act,” which was re-
tion for changes in the law. The other reasons cited in this rs ntly to your Committee and the Committee on Government
and in the report of the Permanent Select Committee on | Brerations. The Subcommittee has completed hearings on the leg-
gence for support of H.R. 5164 are more than adequate to.jii ot which, with the hearing record and report produced by
passage of the bill. ) Committee, provide a full legislative record. I commend your
mittee for its fine work on the bill.

‘order to reassure those who have doubts about H.R. 5164, 1
e we must ensure careful oversight of CIA implementation of
slation. I have been concerned, in particular, about three
-issues which arise under H.R. 5164. ‘

it will be important to ensure that the CIA g‘bserveg the
nitments that CIA Director Casey has made to “establish a
fetprogram designed to substantially redu’l,ce, if not entirely
inate, the current two-to-three year backlog” of FOIA requests
the CTA and to “maintain the current budgetary and personnel
ation’ for FOIA Processing activities for a period of two years
wing ‘enactment” of HL.R. 5164. The role of your Committee in
orizing appropriations for CIA activities will be critical to en-
ng that the CIA fulfills these commitments. )
cond, the public must have a basis upon which to determine
e CIA is implementing in good faith the letter and the spirit
-5164. Accordingly, I believe it would be appropriate to re-

II. COMMITTEE AMENDMENTS

The Committee approved H.R. 5164 with an amendment
nature of a substitute. The Committee substitute, which is su
tially similar to the bill as reported by the Permanent Select
mittee on Intelligence, includes three sets of amendments.

A. Technical Amendments—The amendments to the original
of HLR. 5164 made by the Permanent Select Committee on Im
gence and incorporated in the amendment in the nature of &
stitute reported by that Committee were also included i
amendment in the nature of a substitute approved by the i
ment Operations Committee. These amendments are larg
nical in nature and any necessary explanation will be found in
report of the Permanent Select Committee on Intelligence.

B. Oversight Amendment—Section 3 of the bill has been a:
ed by addition of a reporting requirement in new subsection
The Director of the CIA is required to prepare and submit to'd
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A Freedom of Information Act (FOIA) activities, (2) your pro-
. amendment to require four semiannual public CIA reports
iplementation of H.R. 5164, and 3) congyessmnal ovc?rsgght of
filing procedures. My views on these issues are similar to

10

quire the CIA to issue four semiannual public reports on its in
mentation of, and compliance with, H.R. 5164. I intend to pres
an amendment that would add this requirement to the bill. -
Third, the filing procedures and practices of the CIA must be
viewed periodically to ensure that documents are not impr:
filed in operational files exempt from search and review tunder
Freedom of Information Act. If such misfiling were to
whether by accident or by design, information that the Congi
does not intend to exempt from disclosure could be withheid,
though H.R. 5164 properly safeguards the extremely impor
right of individual FOIA requesters to seek judicial review of ¢
implementation of the legislation, review of CIA filing practices
such cases by the courts will be infrequent and less than‘coms
hensive. :
Only the Congress can provide effective monitoring of
practices in a manner that will ensure public confidence th:
congressional will embodied in H.R. 5164 is being carried o
fully. Because of the sensitive nature of CIA work, and the
sensitivity of CIA operational files, the primary burden of’
ing CIA filing practices under H.R. 5164 will, of course,
the Members and staff of your committee. «
To fulfill the oversight obligations of the Subcommittee a§
ernment Information, Justice and Agriculture with respectto B
5164, I intend to conduct personal oversight of the manner
which the CIA applies the authority granted by FL.R. 5164. I'h
such a personal commitment by Members of Congress to: over
implementation of H.R. 5164 will be a critical element in ens
full CIA compliance with the intent of the Congress in enactinj.
legislation. v
To ensure that H.R. 5164 will be implemented in the manner
intend, we must provide for thorough, vigorous oversight that
protect both public access to government information and t
rity of the nation’s intelligence operations. Your ideas on
of H.R. 5164 would be of great assistance to the Subcommitl
during our consideration of the legislation. L
Sincerely,

w an exchange of letters with this Committee, reprinted in our
‘;%tgg repo%‘t on H.R. 5164, the Director of Central Intelligence
tad the CIA to maintaining its resource commitment to
p ocessing and to reducing substanti_ally the CIA ba(_:klog in
ing-of FOIA requests. Those commitments are an integral
he legislative history of HL.R. 5164 and played a central
committee’s unanimous approval of the legislation. This
ittee will ensure full CIA compliance with these commit-
ts through close scrutiny of CIA FOIA activities and through
winmittee’s role in authorizing appropriations for CIA activi-
including its FOIA activities. I am confident that these com-
snts will be realized. -
aur létter indicated that you intend to offer an amendment to
5164 to require a series of four semiannual public CIA reports
A implementation of the bill. Such reports should be useful in
eping CIA implementation of the legislation, and I support the
st of your amendment. . )
so expressed concern that CIA misfiling of documents in
tional files exempted from the FOIA could result in withhold-
sfinformation that was not intended by the Congress. As you
this Committee spent a great deal of time crafting ‘.the lan-
R. 5164 to guard against just such an eventuality. The
wards contained in the bill, including the important delClal
provisions, should assure the Congress and the public that
ents are not being misfiled. Moréover, the Permanent Select
ce on Intelligence will undertake continuous and ighorou_gh
he CIA’s FOIA practices and procedures, specifically in-
filing practices, to provide further assurances of full
pliance with the letter and the sprit of H.R. 5164.
congressional scrutiny of CIA implementation of H.R.
ensure that the CIA does not expand beyond congression-
tent the limited FOIA relief H.R. 5164 provides to the CIA.
“Permanent Select Committee on Intelligence will undertake
thorough scrutiny to ensure proper protection for pl.lb1¥c
‘sovernment information and the security of the nation’s
ligence operations.
every good wish, I am

GLENN ENcLisH, Chalr

HousEe oF REPRESENTATIVES,

PerMANENT SELECT COMMITTEE ON INTELLIGENCE
Washington, DC, July 9, 1.

Hon. GLEN ENGLISH, '
Chairman, Subcommitiee on Government Information, Just
Agriculture, Commitiee on Government Operations Hi
Representatives, Washington, DC.

Dear MRr. CuairmAaN: Thank you for your letter of June 28, 1
concerning oversight of CIA implementation of H.R. 5164, ¢
“Central Intelligence Agency Information Act” which is curren
pending in your Subcommittee. I share your concern that the &
gress must oversee CIA implementation of H.R. 5164.

You expressed particular interest in my views of three issues:
commitments made by the Director of Central Intelligence conge:

Epwagrp P. BoLanp, Chairman.

he semi-annual report will allow the public to review the CIA’s
fementation of tII;e authority contained in H.R. 5164. This
rt, topether with judicial review and congressional oversight,
ald provide adequate assurances that H.R. 5164 will be fairly
mented by the CIA. o
%K:Zport Igust include (a) a description of the specific measures
blished by the CIA Director to improve the processing of re-
under the FOIA; (b) the current budgetary and personnel al-
ns for the processing of FOIA requests; (c) the number of
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be processed in the same way that they are processed today.
- requested records must be searched and reviewed, and the
rds must be disclosed unless the information is exempt from
losure under one of the nine exemptions of the FOIA.

he amendment to the Privacy Act is directly supportive of the
‘party exception to the operational file exemption in H.R. 5164.
vacy Act amendment is necessary because of the overlap-
access provisions of the FOIA and the Privacy Act. A recent
pretation of the two laws may make the first-party exception
5164 unenforceable. The explanation of this issue is some-

FOIA requests received and processed during the six month
covered by the report and the number of requests pending
time the report is issued; and (d) an estimate of the current
age response time for completing the processing of FOIA r
during the period covered by the report.

In preparing the estimate of the average response time, the
may, at its option, provide a single estimate covering all regi
processed or it may categorize requests and provide separate ¢
mates for each category. For example, the CIA may prefer to
one estimate for requests for which no responsive records

: ; complex.
ffé‘éﬁ%v ?)?ge c% rggparate estimate for requests that requ;}'eﬁ th the FOIA and the Privacy Act contain procedures permit-
y i .individuals to seek access to records about themselves.13 Both

An estimate of the current average response time is reg
rather than the actual average response time because it is exp
that the response time will diminish significantly over
month period covered by each report. If the CIA is to meet &
of substantially reducing or entirely eliminating the currentfws
three year backlog, the response time at the end of each six mo:
reporting period will have to be less than the average over
entire six month period. Con

The FOIA already has a requirement that each agency:file
annual FOIA report.!! If the filing of the semiannual rep:
quired by H.R. 5164 coincides with the annual reports prese:
quired under the FOIA, the CIA may include all of the informsg
required under the two separate reporting provisions in a sin
consolidated report. i

The addition of the new oversight report as subsection (b) w:
companied by a reorganization of Section 3. The existing regui
ment for submission of a report on the feasibility of conducting &
tematic review for declassification and release of CIA informial;
of historical value was made subsection (a) of Section 3. A hew
section (c) was also added to identify the congressional commif
to which the reports required by subsections (a) and (b) ar
submitted. The House Committee on Government Operations
the Senate Committee on the Judiciary were added as recipi
these reports. Except for the addition of the two Committes
other changes in Section 8 are wholly technical.

C. Privacy Act Amendment—Section 2 of H.R. 5164 has be
amended by the addition of a new subsection (c), which in-
amends subsection (q) of the Privacy Act of 1974 12 by i
new paragraph (2). The new paragraph provides that no’age
shall rely on any exemption in the Privacy Act to withhol
an individual any record which is otherwise accessible to the
vidual under the provisions of the FOIA. This change in the P
%yo ﬁft clarifies the relationship between the Privacy Act an:

H.R. 5164 provides that, notwithstanding the exemption ¢
operational files from the search and review requiremen
FOIA, United States citizens and resident aliens may contin
request information on themselves from those operational fjles
suant to the FOIA and the Privacy Act. These first-party reg

have exemptions ' that differ in scope and purpose, and some
ation that is available under one law may be exempt under
other. Ever since the passage of the Privacy Act in 1974, the
have been interpreted to require the disclosure of the maxi-
t.amount of information that was available under either law.15
for first-party requests, the fact that certain information
in an exemption of the Privacy Act did not automatically
w.that the same information was exempt from access under the
YA "Similarly, the applicability of an FOIA exemption was not
vant when disclosure was requested by the subject of the record
der the Privacy Act.16
is traditional understanding of the interrelationship between
o laws was called into question recently. Several federal cir-
urts have held that the Privacy Act is a statute within the
ng of the third exemption of the FOIA 7 and that, as a con-
ce, information that is exempt from disclosure under the
acy Act is also’ exempt from disclosure under the FOIA. This
the conclusion of the Seventh Circuit in Terkel v. Kelly,1® and
Fifth Circuit in Painter v. FBL1® In both of these cases the
of the relationship between the FOIA and the Privacy Act
raised by the courts and was not specifically briefed by the
A more recent case in the Seventh Circuit in which the
was raised and briefed resulted in affirmance of the view
that court'in Terkel 20

5.C. § 552(a)(3); 5 U.S.C. § 552a(d) (1982).

.C..§ 562(b); 5 U.S.C. § 552a(j) (k) (1982). .

‘Privacy Act should not be used to deny access to information about an individual
otkerwise have been required to be disclosed to that individual under the Freedom
: fon Act.

‘The net effect of this approach should be to assure [that] individuals do not, as a conse-
the Privacy Act, have less access to information pertaining to themselves than they
to its enactment.” Office of Management and Budget, Implementation of the Privacy
1874, Supplementary Guidance, 40 Federal Register 56741, 56742-8 (Dec. 4, 1974) (original

hesigl, reprinted in Oversight of the Privacy Act of 197): Hearings before a Subcommittee of
Hutze Committee on Government Operations, 98th Cong., 1st Sess. 880-82 (1983).

xalsothe report of the Privacy Protection Study Commission, Personal Privacy in an Infor-

i Shciety 512 (1977) (“Today, an individual is supposed to be granted access to the larger of
ts of information to which he would be entitled under the FOIA or the Privacy Act.
4 5gimall emphasis).
F B .8.C. § 552a(q) (1982).
7% 4.5.C. §552(b)(3) (1982). The third exemption of the FOIA incorporates into the FOIA
tatutes that authorize the withholding of information. These statutes are frequently re-
 generically as “exemption three statutes” or “(b)(8) statutes”.

1 F.2d 214 (7th Cir. 1979).

. F.2d 689 (5th Cir. 1980). \
fzc{z}lngr(')odrg é?il)-ug Enforcement Administration, 721 ¥.2d 215 (7th Cir. 1983), cert. granted, 80

115 U.8.C. § 552(d) (1982).
125 U.S.C. § 522a (1982).
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it is worthwhile, however, to explain in more detail how the Pri-
v Act and the FOIA fit together. Some of the uncertainty comes
the language which was employed in 1974 to relate the Priva-
Act to the FOIA. The confusion has been enhanced by a lack of
derstanding of the difference between the exemptions in the
IA and those in the Privacy Act.
The FOIA is primarily an access and disclosure statute, and the
niptions define the categories of information that are exempt
it public availability. The Privacy Act is both an access law and
focords management law.28 Portions of the Act require agencies
give public notice of the existence and nature of record sys-
i 22 1imit disclosure of records; 3° keep an accounting of disclo-
res’ that are made; 8! collect and maintain information according
rescribed standards of relevance, necessity, accuracy, timeli-
, and completeness; 32 as well as to permit individuals access to
rds about themselves 32 and the opportunity to seek amend-
or correction of those records.?* The Act also provides civil
nages to individuals when there has been an intentional or will-
- violation of these requirements.?
e Privacy Act permits agencies to exempt some record systems
elected requirements of the Act.?® The exemptions are thus
erent than the exemptions of the FOIA because the Privacy Act
¢ different purposes. For example, some criminal law enforce-
int records can be exempted from the Privacy Act’s access provi-
37 The Privacy Act also permits these records to be exempted
m the provision permitting amendment of records. Exemptions
‘tover many other of the Act's requirements. The exemptions
‘not serve the same purpose as the exemptions of the FOIA.
Since the Privacy Act is not exclusively an access law, there is
~yeason why its exemptions should /be read to have the same
t as the exemptions of the FOIA. The Privacy Act exemptions
‘have full meaning and purpose even if they are not effective
en an individual seeks access to his own records using the FOIA.
There are perfectly rational reasons why access to a record may be
d under the FOIA when access to the same record is denied
he Privacy Act.
ess to records under the Privacy Act normally entails a corre-
ding opportunity to seeck amendment of information that may
n-érror. There is no similar statutory amendment procedure
access is obtained under the FOIA. For some records systems,
ularly those maintained by agencies with intelligence and
mal law enforcement functions, Congress allowed agencies to

Committee on Government Operations, Who Cares About Privacy? Oversight of the Pri-
of 1974 By the Office of Management and Budget and By the Congress, H.R. Rep. No.
Sth Cong., 1st Sess. 4 (1983) (“In some respects, the Privacy Act is as much a records

However, courts in other circuits have reached the opposite
clusion. The D.C. Circuit in Greentree v. U.S. Customs Service
found that the Privacy Act exemptions were not authority to wi
hold information from first-party requesters, under the FOIA, T
Third Circuit followed this case in Porter v. Department of ¢
tice.22 In both of these cases, the Privacy Act/FOIA issue was's
cifically argued and thoroughly briefed by the parties. N

With the circuit courts evenly divided on this question,®® t
Justice Department recently amended its FOIA and Privacy
regulations, effectively providing that the exemptions of the Priv
cy Act grant authority to deny requests by first parties under
FOIA as well.2¢ OMB Privacy Act guidance was also changed ¢
flect the same new interpretation of the two laws.25 In both
stances, the agencies reversed administrative interpretationsiof {
two laws that had stood since shortly .after the passage of the ¥
vacy Act in 1974.28 o o

The Committee specifically rejects,the interpretation set forth
the decisions of the Fifth and Seventh Circuits, in the new Jusi
Department regulations, and in the amended OMB guidelines.
understanding of the relationship between the two laws that's
found to be applicable in the Greentree and Porter decisions and
the original OMB Privacy Act Guidelines is reflective of the :
gressional intent when the Privacy Act was passed.

Representative John Erlenborn, one of the principal authors
both the Privacy Act of 1974 and the Freedom of Information 4
Amendments of 1974, has said that the two acts were passed
“enhancfe] the rights of our citizens to know what their G
ment was doing, particularly as those government actions réla
to individuals themselves. We certainly did not give with the
hand and take away with the other days later.” 27 ‘

In proposing legislation to clarify and restore the law o
point, there is little purpose to be served in reviewing and dis
ing the existing record of legislative history. This has already b
done with great care in the Greentree case and elsewhere, W
this Committee has no doubt about the true intent of the law, st
have found sufficient ambiguity in both the law and its histor,
fuel the current disagreement. Whatever ambiguity exists W;‘ii
removed by this change in the Privacy Act. 5

21674 F.2d 74 (D.C. Cir. 1982).

22717 F.2d 787 (3rd Cir, 1983). R

23 The Supreme Court has agreed to decide the issue. See Department of Justice v, Prover
80 L Ed 2d 179; Shapiro v. Drug Enforcement Administration, 80 L Ed 2d 180 (1984). N

24 The Department of Justice changed its Freedom of Information and Privacy Act'zegulis
to remove language that supported the practice of providing first-party requesters with it
imum amount of information that is available under either law. Compare 28 C.F.R. §16.5
withhtllxg.revised xieg%lzations at 49 Federal Register 12248 (Mar. 29, 1984). See especiaily ¥ :
grap on page 12252, L A T : 1 s

25 QMB amended its Privacy Act Supplementary Guidance to explicitly provide that Bg%?gt éangZaas (Z)%1zla§g2§>rotectlon faw.") (footnote omitted)
emptions in the Privacy Act are authority under the third exemption of the FOIA to 21 ét.§ 552a(b) .
information from first-party requesters. 49 Federal Register 12338 (Mar. 29, 1984). )

28 See notes 15 and 23,

27 Rep. Erlenborn made this statement in connection with the introduction of TLR. 468t 4 = : ]
to clarify the relationship of the Privacy Act of 1974 to’ the Freedom of Information Agk 1 At § 552a(d)(2)
text of H.R. 4696 is identical to the Privacy Act amendment included in H.R. 5164, HR. & - :at\§ 552a(g).

was introduced by Rep. Glenn English, Chairman of the Government Information, Jusﬁt’ég 1d. at § 552a(), (k).

Agriculture Subcommittee. The cosponsors were Reps. Brooks, Horton, Kindness, and E 7 b s - ¢ )
born. The introductory statements are at 180 Congressional Record H 810-12 (Jan, ¥ mi&?ﬁ?jiﬁ?g}‘ tg)(gZAEt«?rmlts some criminal law enforcement records to be exempted from sub

(daily ed.).
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hout themselves using the procedures in either the Privacy Act,
the FOIA, or both. Agencies will be obliged to continue to process
requests. under either or both laws. Agencies that had made it a

right of amendment for all of these records all of the time. practice to treat a request made under either law as if the request
Continued access to those records under the FOIA is not were made under both laws should continue to do so.

istent with the exemption from access under the Privacy Act: F mation that is exempt under the FOIA but not under the
o o ey the. Akt Act will have to be disclosed when requested under the

example, fccezsl under the FOIA does nﬁt %g\fge i)r 1rélp1;§'f ﬁ;r;ie 7 Act, Inf T et | o T the D o b
t rights. Also, the exemptions in the alrea uily | vacy Act. Information that is exempt unaer ihe rivacy u
it N T T der the FOIA will have to be disclosed when requested under

tect the government’s interests in secrecy. The exemptions in ¢ !
Privacy Act protect a different set of governmental interests. Th OIA. . ) ) )
is some overlap between these two sets of interests, but the small roposing this amendment to the Privacy Act, the Committee
area of overlap cannot be read to subsume the larger area of diff ggesting that there is anything in current law that com-
ence. . .an interpretation that is different than the one in the amend-
The amendment to the Privacy Act made by H.R. 5164 IS, e st In fact, it is.the view of this Committge ‘tha_t the court in
because of the scope of the Privacy Act exemptions for ClA:recox eentiee correctly interpreted current law. With this amendment,
Subsection (j)(1) of the Privacy Act?®8 permits the CIA to exempt is,the Committee’s: purpose to clarify the law in this area in
of its records systems from many of the requirements of the Pri o avoid the need for any further dispute on this issue. Since
cy Act, including the access section. The CIA has taken the nec ue has been raised directly by HL.R. 5164, the Committee be-
sary procedural steps to invoke Privacy Act exemptions for that it is appropriate to enact a clarifying amendment at
of its records systems.®® .
If the exemption of CIA records from first-party access
Privacy Act were effective for first-party requests made ur

exempt records from the amendment process. This exemption W
permitted because of the nature of law enforcement and’ini
gence records and because it is not easy of desirable to mandate

difion of the Privacy Act amendment as subsection (c) of
9 of the bill required a further conforming change in Sec-

e i 4, As reported by the Permanent Select Committee on Intelli-
notwithstanding the first-party exception to the search-andirey ection 4 establishes an effective date for Section 2 of HL.R.
exemption because H.R. 5164 does not provide any new ; e et_mendment to Section 4 leaves unchanged the effective
or new rights for access requests. First-party requests for opera established by the Permanent Select Committee on Intelli-
al files that are permitted under H.R. 5164 must continue o espect to subsections (a) and (b) of Section 2. As a clari-

made under the procedures of the Privacy Act or FOIA. If the b jori of existing law, subsection (c) of Section 2, the Privacy Act
ket Privacy Act exemption for CIA records were. recognized ndment, will be effective upon enactment and will apply to all
grounds for denial of first-party requests under the FOIA; # jing and future requests for access made under the Privacy Act
first-party requesters would be unable to enforce the access 974, .

that H.R. 5164 so carefully attempts to preserve. o

In other words, the Privacy Act amendment is supportive.
access right that is already included in FLR. 5164 as reported
the Permanent Select Committee on Intelligence. The amenda
does not change or broaden that access right. The CIA had: alre:
agreed that first-party requests by citizens and resident alk
should continue to be processed under the FOIA. The Commit
aﬁendment simply assures that this right of access will be eniy
able.

The clarification of the relationship between the Privacy-Ac
the FOIA will not only affect requests made at the CIA but
have a similar effect on requests made at all other agenciesisub
to the Privacy Act and the FOIA. In removing any ambiguity 1
may surround the relationship of the Privacy Act to the FOIA,
Committee is specifically taking steps to apply a uniform intey
tation to the records of all federal agencies. To do otherwise wa
only increase uncertainty, confusion, and litigation. , .

With the enactment of the Privacy Act amendment in H.E. &
individuals will continue to be able to make requests fo

SECTION-BY-SECTION ANALYSIS

eport of the Permanent Select Committee on Intelligence
ns a detailed section-by-section analysis of HL.R. 5164. The
ysis includes a lengthy discussion of that Committee’s view of
he-authority contained in H.R. 5164 should be implemented
Central Intelligence Agency and how the judicial review
should be implemented by the courts.
e section-by-section analysis from the report of the Per-
ect Committee on Intelligence is hereby incorporated
eport by reference. The Government Operations Commit-
in the views, understandings, and interpretations re-
d:11:the section-by-section analysis contained in the report of
manent Select Committee on Intelligence.
is section-by-section analysis will address those provisions of
5164 that were amended by the Government Operations Com-
tes. The amendments to the original text of H.R. 5164 made by
Permanent Select Committee on Intelligence and incorporated
th endment in the nature of a substitute reported by that
tfee have also been inco\rporated in the amendment in the
ure of a substitute approved by the Government Operations

385 11.S.C. § 552a(j)(1) (1982).
3932 C.F.R. § 1901.61-.71 (1988).

¢ fime even though the amendment effectively only restates cur- -

st
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Committee. These amendments are largely technical in nature
will not be discussed separately in this report.
Section 1—Section 1 provides that the short title of the bill s §
“Central Intelligence Agency Information Act.”
Section 2—Section 2 amends the National Security Act of 19
permit the Director of Central Intelligence to exempt certain gy
cifically defined CIA operational files from the search, review, & budget authority or tax expenditures are requlred by
disclosure requirements of the Freedom of Information Act. ' slation.
section also makes necessary technical additions to the table
tents of the National Security Act of 1947.

Subsection (c) amends subsection (g) of the Privacy Act of 1974,
U.S.C. §552a(q) (1982), by adding a new paragraph (2). Th
paragraph provides that no agency shall rely on any exempti
the Privacy Act to withhold from an individual any record whi
otherwise accessible to the individual under the provision
FOIA. This change in the Privacy Act clarifies the relatlonsh;p
tween the Privacy Act and the FOIA. : Lo

Section 3—Section 3 contains reporting provisions. Subse
requires the Director of Central Intelligence, in consultation. wi
the Archivist of the United States, the Librarian of Congre
historians, to report by June 1, 1985, on the feasibility of :
ing systematic review for declassification and release of Central.
telligence Agency records of historical value.

Subsection (b) requires the Director of Central Intelhge;} :
prepare and submit unclass1f1ed reports on FOIA processing, &
ports are required every six months for the first two yean 53%
ing enactment of H.R. 5164.

The reports must include (a) a descrlptlon of the spec1ﬁc I
ures established by the CIA Director to improve the process
requests under the FOIA; (b) the current budgetary and perso
allocations for the processing of FOIA requests; (c) the numb
FOIA requests received and processed during the six mont
covered by the report and the number of requests pending’
time the report is issued; and (d) an estimate of the current &
age response time for completmg the processing of FOIA regu

Subsection (c) provides that the reports required by subsevt
(a) and (b) are to be submitted to the Permanent Select Comin
on Intelligence and the Commitiee on Government Operatio
the House of Representatives and to the Select Committee
ligence and the Committee on the Judiciary of the Senate. + -

Section j—Section 4 makes clear that the exemptions of
operational files from FOIA search and review made by sub
(a) and (b) of Section 2 of H.R. 5164 apply with respect to ;
requests, whether made before or after enactment of the bill,
to all FOIA lawsuits filed after February 7, 1984 (the ciay ﬁé
the House Intelligence Subcommittee on Leglslahon held'a h&a
on the subject of H.R. 5164). ,

InFLATIONARY IMPACT

In compliance with clause 2(2)(4) of House Rule XI, it is the
ion of this committee that the enactment of this bill is not exps
to have any inflationary impact on prices or costs in the op‘e;‘a
of the national economy.

OversicHT FINDINGS

i .committee has made no detailed findings or recommenda-
ther than those contained elsewhere in this report.

. New BUDGET AUTHORITY AND TAX EXPENDITURES

CoNGRESSIONAL BunGer OFrice ESTIMATE

¢cost estimate prepared by the Congressional Budget Office
e ections 308(a) and 403 of the Congressional Budget Act of
is contained in the following letter:

U.S. CoNGRESS,
ConagressioNAL Bupger OFFICE,
Washinton, DC, September 5, 1984.

.0k BROOKS,
an, Committee on Governmenit Operations,
f\Representatives, Washington, DC.
#ar MR. CuairRMAN: The Congressional Budget Office has re-
'H.R. 5164, Central Intelligence Agency Information Act, as
ed reported on July 81, 1984 by the House Committee on Gov-
ént Operations. The b111 exempts certain operational files
arch, review, publication, or disclosure under the Freedom
ormation Act and requires the Director of Central Intelli-
to make additional reports to Congress. No additional costs
éderal or state and local governments are estimated to
- from enacting this legislation.
d the Committee so desire, we would be pleased to provide
details on the attached cost estimate.
cerely,

. Ruporra G. PENNER, Director.

CovmITTEE EsTiMATE OF COST

ommittee agrees with the estimate of the Congressional
Office. The Committee estimates that H.R. 5164 will result
& cost reduction in the processing of Freedom of Information
regiiests at the Central Intelligence Agency. It is impossible to
ate the amount of savings because it is dependent in part on
umber of FOIA requests received by the CIA in the future. In
vent, because the CIA has agreed to make no reduction in
tary or personnel allocations for FOIA processing during the
following enactment, no savings will be realized until the

{Cnances 1N Existing Law MADE BY THE Biri, As REPORTED

% eompliance with clause 3 of Rule XIII of the Rules of the
» of Representatives, changes in existing law made by the bill,
reported, are shown as follows (existing law proposed to be omit-
8 enclosed in black brackets, new matter is prmted in italics,
¢ing: law in which no change is proposed is shown in roman)
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NATIONAL SECURITY ACT OF 1947

i i idi Secretary of,
omote the national security by providing for a :
Alfin{& aC ’Illlg‘giol:zral Military Establishme:xt;fftcg aADeg‘z;‘g?e;édogoghfhgzﬁgh ian aﬁ%
f the Navy, and a Department of the Air ; 8 gkt
l:lrllzn;c('zivitiees ofyghe National Military Establishment with oth_e;:r departmexis
agencies of the Government concerned with the national security.

Be it enacted by the Senate and House of Representatiyesﬁ:g}f?
United States of America in Congress assembled, :

selves pursuant to the provisions of section 552 of title 5, United
 Btates Code (Freedom of Information Act), or section 55% of
title 5, United States Code (Privacy Act of 197}):

(2) any special activity the existence of which is not exempt
from’ disclosure under the provisions of section 552 of title 5,
United States Code (Freedom of Information Act); or

. () the specific subject matter of an investigation by the intel-
figence committees of the Congress, the Intelligence Quersight
Board, the Department of Justice, the Office of General Counsel
of the Central Intelligence Agency, the Office of Inspector Gen-

.SHORT TITLE e s S ] 3 eral of the Central Intelligence Agency, or the Office of the Di-
That this Act may be cited as the “National Security rector of Central Intelligence for any umpropriety, or violation of
1947" aw, Executive order, or Presidential directive in the conduct of
S an-intelligence activity.
TABLE OF CONTENTS 1) Files that are not exempted under subsection (a) of this sec-
. « » * * * * ich contain information derived or disseminated from ex-
FILES OF THE CENT: ted operational files shall be subject to search and review.
TITLE VH—PROTECTI?%T%%&%%%%%%%%VCY ffl'?ze};ncluszon of Lnformgtzondfrom gxemptec? operational files
. o ies thal are not exempted under subsection a) of this section .
Sec. 701. Exemption of certain operational files from search, review, pub?}ed&fﬂ‘? Wil t affect the exemption under subsection (@) of this section of P
disclosure. originating operational files from search, review, publication, or :

Sec. 702. Decennial review of exempted operational files.

ot re
TITLE VII—PROTECTION-OF. OPERATIONAL FILES OF !

HRecords from exempted operational files which have been dis-
noted to and referred in files that are not exempted under sub-
tion (o) of this section and which have been returned to exempted
erational files for sole retention shall be subject to search and

CENTRAL INTELLIGENCE AGENCY i

.EXEMPTION OF CERTAIN OPERATIONAL FILES FROM SEARCH,
PUBLICATION, OR DISCLOSURE

‘Sec. 701. {a) Operational files of the Central Intelligenc
mfj C;Je exen(zpteallU by the Director of Central Intellz%en% fron
provisions of section 552 of title 5, United States Code (Free i
Information Act), which }{'equzrfhpubllcatron or disclosure, . or. \

jew in connection therewith. . ) :
or(rl;e)zvz;‘g;tthe purposes of this ‘title the term “operationa
means(l) files of the Directorate of Operations which documen
conduct of foreign intelligence or counterintelligence ope) g
or intelligence or security liaison arrangements or inf Fml = ' o . b .
exchanges with foreign governments or their mtelllgen‘ (1) in any case in which information specifically authorized
curity services; . e under criteria established by an Executive order to be kept

(%) files of the Directorate for Science and Technology ! ecret in the interest of national defense or foreign relations is
document the means by which foreign intelligence or cou Ted with, or produced for, the court by e Conat Tttt
telligence is collected through scientific and technical 4 gizch st cth information Shall be oegeited o ral Infelligence
and . i y the court; , ' ‘

. ice of Security which document invest: (@) the court shall, to the fullest extent practicable, determin
tio(i)s igszggggetoogéterm§ne the suitability of potentia sues of fact based on sworn written submissions of the barties;
intelligence or counterintelligence sources; ) . . <(3) When a complaint alleges that requested records were im-
except that files which are the sole repository of disseminated i roperly withheld because of improper placement solely in ex.
ligence are not operational files. ; ; mpted operational files, the complaint shall support such alle-

(c) Notwithstanding subsection (a) of this section, exempteg{ o gations with o sworn written submission, based upon personal
ational files shall continue to be subject to search and revié nowledge or otherwise admissible evidence;
information concerning— e g GNA) When a complainant: alleges that requested records

(1) United States citizens or aliens lawfully admitted for r were improperly withheld because of improper exemption of

manent residence who have requested information on i%

ne provisions of subsection (a) of this section shall not be su-
d except by a provision of law which is enacted after the date
:actment of subsection (o), and whijch specifically cites and re-
s or modifies its provisions.

; enever any person. who has requested agency records under
tion 652 of title 5, United States Code (Freedom of Information
alleges that the Central Intelligence Agency has improperly
1held records because of failure to comply with any provision of
s section, judicial review shall be available under the terms set
n section 552e)4)B) of title 5, United States Code, except

¢ Eaay

operational files, the Central Intelligence Agency shall meet its
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burden under section 552(a)4)XB) of title 5, United States
by demonstrating to the court by sworn written submission’
exempled operational files likely to contain responsive reio
currently perform the functions set forth in subsection (b
this section; and

(B) the court may not order the Central Intelligence Agency
review the content of any exempted operational file or files
order to make the demonstration required under subpardgrag:
(A) of this paragraph, unless the complainant disputes the Ce
tral Intelligence Agency’s showing with a sworn written subnif
sion based on personal knowledge or otherwise:admissible ¥
dence;

(8) in proceedings under paragraphs (3) and (4) of this su
tion, the parties shall not obtain discovery pursuant to rules
through 36 of the Federal Rules of Civil Procedure, except the
requests for admission may be made pursuant to rules 26 and

23

Intelligence Agency, in fact, considered the criteria set forth in
ection (b) of this section in conducting the required review.

TITLE 5, UNITED STATES CODE

* * *® * * ® #*

CHAPTER 5—ADMINISTRATIVE PROCEDURE

*

k Subchapter II—Administrative Procedure

* M * * * # * ¥
t ;;g

532a. Records maintained on individuals
{a) DEFINTTIONS.—* * *

,(6’) if the court finds under this subsection that the C trel
Intelligence Agency has improperly withheld requested record
because of failure to comply with any provision of this s

the court shall order the Central Intelligence Agency to sé S ¥ * * * * # o ?i
and review the appropriate exempied operational file or filesf {gil) EFFEC’II oF Otaer Laws.—No agency shall rely on any ex- Sy
the requested records and make such records’ or portiong ’i‘hg n contained in section 552 of this title to withhold from an ::

of, available in accordance with the provisions of section &5
title 5, United States Code (Freedom of Information Act), @
such order shall be the exclusive remedy for failure to comp
with this section; and

(7) if at any time following the filing of a complaint pursiy
to this subsection the Central Intelligence Agency agrees i
search the appropriate exempted operational file or files for 1
requested records, the court shall dismiss the claim based up
such complaint.

tvidual any record which is otherwise accessible to such individ- b
l under the provisions of this section. S
'} No agency shall rely on any exemption in this section to with-

‘d» ﬁ‘om an individual any record which is otherwise accessible to

;ﬁééfzf‘mdwzdual under the provisions of section 552 of this title.

* * * #* . * %
i

DECENNIAL REVIEW OF EXEMPTED OPERATIONAL FILES

Sec. 702. (a) Not less than once every ten years, the Director
Central Intelligence shall review the exemptions in force under s
section (a) of section 701 of this Act to determine whether such.#
emptions may be removed from any category of exempted operdt
al files or any portion thereof.

(b) The review required by subsection (a) of this section shallu
clude consideration of the historical value or other public interest i
the subject matter of the particular category of files or portio
thereof and the potential for declassifying a significant part of &
information contained therein.

(c) A complainant who - alleges that the Central Intell
Agency has improperly withheld records because of failt
comply with this section may seek judicial review in the disirit
court of the United States of the district in which any of the parki
reside, or in the District of Columbia. In such a proceeding ¥
court’s review shall be limited to determining (1) whether the €
tral Intelligence Agency has conducted the review required by st
section (a) of this section within ten years of enactment of this &
or within ten years after the last review, and (%) whether the €2

X3
v
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three very limited situations. Had this law been part of the origi-
OIA legislation, it is likely that the American people would
never have learned of the numerous illegal undertakings by the
agency, at home and abroad, that have learned of the numerous il-
legal undertakings by the agency, at home and abroad, that have
vpine to light in recent years.
“H,‘per chance, there is any relevant information which could be
released under the criteria of H.R. 5164, but that the CIA neverthe-
less improperly attempts to withhold from disclosure, the ability of
requester, and of the courts, to compel disclosure are so restricted
y H.R. 5164 as to be rendered meaningless. For example, the bill
tes an obvious CATCH-22 for most relevant requests for docu-
nts. A requester can not even use the FOIA to secure CIA docu-
nents until he/she can convince an oversight agency or committee
vestigate the specific subject of the request. This is likely an
mpossible hurdle to meet since the requester probably needs the
cuments to make his case to the oversight group. Assuming the

DISSENTING VIEWS OF HON. TED WEISS

_The Central Intelligence Agency Information Act (FL.R. 5164) at-
teITn}‘;)ts to balanee.-theg~right of the public torknow about the activi-
ties of its-government, against the legitimate need, in very limited:
situations,.to restrict access to information maintained by the CIA
I believe that the balance has not been properly reached by this.
bill, so that it now reflects a serious rollback in public access rights
contained in the Freedom of Information Act (b USC 552), and, i

- addition; and unnecessary limitation on the power of the courts i
i ctions. o
re"gﬁz 1%10%1% of the CIA in meeting its respons1b111t1es ungierwthéz
Freedom of Information-Act has been appalling. It-has consisten sequester can get this far, his/her rights to gather information by
ignored the mandate of the Congress to submit, except in.limi covery in federal court actions are severely limited, even under
circumstances, to the scrutiny of public review, claiming a host.of losescourt supervision to protect sensitive information. Depositions
operational reasons to justify what the public now knows were un errogatories are eliminated, even if a court orders one,
justifiable cover-ups of illegal activities. ) der the provisions of HLR. 5164. Production of documents is per-
I concur with the view expressed by the Committee, and the Per itted, but before the court can order one, under the provisions of
manent Select Committee on Intelligence, that there is a legitim ?LR 5164. Production of documents is permitted, but before the
need to protect some CIA information from public release. ; aurt can order this, H.R. 5164 requires the requester to prove his
lieve, however, that restricting public access should be the ¢ use-on the merits, without the benefit of the documents needed to
tion, not the norm. The Congress would be better served by engg f & requester were in the position fn e mom 1 s
ing legislation which would clarify the limited circumstances the documents, he probahly woulda's be oo 2 showing
which information could be withheld by the CIA from reles place.
under the Freedom of Information Act, without limiting cour}
re}i‘ﬁg was, in fact, proposed by former federal district court Jgég
and Representative Richardson Preyer when in 1980, as Chaiz
the Government Information and Individual Rights Subcommiti
he introduced H.R. 7055 which would have exempted FOIA d 1
sure of information provided to the _CIA in conﬁdence by a sec
intelligence source or a forei%nCiIIXJelligence service, but would hs
“left in place judicial review o action. ) i
‘;e Instegd, ghl'iis bill grants a garte béanc?e ?xemptlon from F@i&
the CIA, under the guise of procedural reform. 7o
fOII" believesthat -existingulaws are adequate to protect properly lgg
sified foreign intelligence information. The FOIA already con
exceptions created by 5 USC 552(b) (1) and (3) which allow the
to protect sensitive information. In those cases where the reqqe%
then seeks judicial review of the CIA decision to withhold the infor
mation from release, the court is empowered to conduct a de
review, including in camera review of the documents in questios

As a matter of practice, the courts generally find in favor of thi

agency in such cases. And in the entire history of the FOIA the

volvement of the court has not resulted in an unauthorized relg:m
ocuments. s

OfSt{}elx% (]ii{‘i?, 5164, as reported by the Committee, would effectively

bar access to almost all operational files of the CIA, except under

(24)

Al 3
o firat

es that all issues of fact be based on sworn written submis-
15 of the parties, which although appearing to be reasonable,
y limits the value of third party input, and the value of the
il discovery process. Under subsection (£)X(3), even the written
rmation which can be submitted by the person seeking court
rvention, and which can be considered by the court, is limited
y personal and ‘admissible’ evidence, restrictions not found
here else in federal procedure.
cial review of CIA is limited even further. In almost all
, the ability of‘the courts to even review contested information
iminated by subsection (f)(4)(A) which permits the CIA to sub-
& a written statement is lieu of the court’s independent
w.of the documents. Nor may the courts even require that the
‘g0 back and review the documents themselves in the prepara-
f the written statement which is to take the place of the
review. Then even in the event that the court were to find
e agency willfully violated the law, H.R. 5164 removes the
power to impose sanctions on the agency or its employees
ir illegal activity.
inally, under the artful language of subsection (D), if the CIA
to search the file, but not hecessarily ¢o release any informa-
i contained therein, at any time during the pendency of the liti-
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gation, the court would be required to dismiss the court a
without any judicial discretion. :
« While the Congress may be willing to abdicate its responsibili
regarding the CIA, to the CIA, I am hopeful that the courts
not permit this dangerous intrusion.. .
If the Congress is of the mind to restrict the public’s access
information, we should do it directly and specifically, witho

the hands of the courts to enforce the laws we enact.

TED W
o .




