UNITED STATES DISTRICT COURT FOR

THE DISTRICT OF COLUMBIA
NATIONAL SECURITY ARCHIVE )
The George Washington University )
Gelman Library, Suite 701 )
2130 H Street, N.W. )
Washington, D.C. 20037 )
) Case No.:
Plaintiif, ) Judge;
| )
V. )}
) :
THE ARCHIVIST OF THE )
UNITED STATES, )
in his official capacity, ) COMPLAINT
8601 Adelphi Road )
College Park, Maryland 20740-6001 )
)
and )
)
THE SECRETARY OF STATE OF )
THE UNITED STATES, )
in his official capacity, )
2201 C Street, N.W, )
Washington, D.C. 20520 )
)
Defendants, )]
)
COMPLAINT FOR INJUNCTIVE RELJER
NATURE OF THE ACTION
1. This is an action to compel the Archivist of the United States and the Secretary of

State to seek the return of transcripts of Henry Kissinget’s telephone conversations concertiing
official business while he was Secretaty of State from 1973 to 1977 (the “telephone transcripts™).

Near the cnd of his tenure as Secretary of State, Mr, Kissinger removed the telephone transctipts
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from the State Depatttient and purported to deed them (along with a host of other materials) to
the Library of Congress with restrictions on public access.

2. Most, if not all, of the telephone transcripts are agency records as defined by
federal Jaw, and Mr. Kissinget had no, authority to remove them under the governing fedetral
statutes and regulations. i

3. The Archivist of the United States and the Secretary of State have failed to
initiate action through the Attorney Genetal, as required by federal law, to recover the telephone
transcripts. |

4. Plaintiff National Secxsu‘ity Archive files this action pursuant to the Administrative
Procedutes Act (“APA™), 5 U.S.C, §§ 701, 702 & 706, seeking injunctive relief, ordering the
Secretary of State, with the assistance of the Archivist, to initiate action through the Aftorney
General to recover the telephone transcripts so that they may be accessible fo the public,

JURISDICTION AND VENUE
5.  This court has jurisdid'tion over this matter putsuant to 28 U.S.C. § 1331 and 5

U.S.C. §§ 701, 702 & 706,

6. Venue in this judicial district is proper under 28 U.S.C. § 1391(e).

PARTIES
7. Plaintiff National Seoi'urity Archive is a non-profit public intetest research
institute and library based at ‘GeorgefWashington University. The National Security Archive

collects, catalogues, indexes, and publishes declassified and unclassified government
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documentation on national security and foteign aftuirs policy, practices, and activities, and
makes such records available to historians, researchers, and individuals throughout the country.
Through its research and publication activities, the National Security Archive intends to use, and
to make avdilable to historians, journalists, and researchers, records on national secutity issues
created by the Depattment of State and other federal agencies, The National Security Archive
has a direct interest ih ensuring that these records ate maintained, preserved, and made
accessible to the public in accordance with federal law. William Burr, a scnior analyst at the
National Security Archive, edited and annotated The Kissinger Transcripts (New Press 1999),
which contains transcripts of then-Secretaty of State Kissinger’s meetings with Chinese and
Soviet leaders,

8. Defendant Archivist of the United States (“Archivist”) is responsible for the
supervision and direction of the National Archives and Records Administration. 44 U.8.C. §
2102. The Archivist’s duties include providing assistauice to heads of agencies in initiating

~ actions through the Attorney General to tecover records that have been unlawfully removed from
an agency. 44 U.S.C. §§ 2905(a) & 3106.

9, Defendant Secretary of State of the United States is responsible for administering
the Department of State. The Sectetary of State is required under the Federal Records Act to
maintain and preserve State Department records and to take action to recover records that have

been unlawfully removed from the Depattment. 44 U.8.C, § 3106,
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STATUTORY FRAMEWORK

10. The Federal Records Act requires agencies to implement procedutes for
maintaining and preserving agency records and preventing their removal or loss. 44 U.S.C. §§
3101, 3102 & 3105. The State Department’s procedures for maintaining, preserving, and
disposing of records are contained in the Foreign Affairs Handbook (e.g., 5 FAH-4 H-200 et
scq.) and the Forcign Affairs Manual (e.g., 5 FAM §§ 430-435). |

11. An agency record is defined as “all books, papers * * * ot other documentary
materials * * * made or received by an agency of the United States Government under Federal
law or in connection with the transaction of public business and preserved or appropriate for
preservation by that agency * * * as evidence of the organization, functions, policies, decisions,
procedures, operations, or other activities of the Government or because of the informational
value of data in them.” 44 U.8.C. § 3301.

12. The Disposal of Records Act, 44 U.S.C. §§ 3301-3303a, 3308-3314, provides
that agency records may not be disposed without the authorization of the Archivist,

13. The Fedetal Records Act pravidegra mechanism for recovering agency records
that have been improperly removed from an agency. An agency head must notify the Archivist
of such removal, and the agency head with the assistance of the Atchivist must initiate action
through the Attc;rney Genetral for the recovery of improperly removed records. 44 U.S.C. §
3106. If the agency head fails to initiate the tequired action, then the Archivist is required to act
independently through the Attorney Genetal to recover the records. 44 U.S.C. § 3106; accord 44

U.S.C. § 2905, The legal duty imposed on the Archivist and agency heads by 44 U.8.C. §§ 2905
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