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Working by Design: New Ideas to Empower U.S. and European Workers in TTIP
Susan Ariel Aaronson

The 21* century has not been the best of times for U.S. and European workers. They have been buffeted
by job losses, underemployment, and economic insecurity. Many individuals toil without benefits or job
security.! Although workers are increasingly productive, many of them earn less than they did 20 years
ago.” EU and U.S. policy-makers argue that one way to create new or better jobs is to conclude a trade
and investment agreement between the United States and the 28 EU member states: the Transatlantic
Trade and Investment Partnership (TTIP).

The United States and the European Union rely on longstanding templates for their trade agreements, but
these templates may not adequately address the labour rights and employment issues bedevilling the
workers of both trade giants. Moreover, because they rely on these templates, policy-makers may not be
able to think creatively about these issues. In recognition that the debate is stuck in a rut, the Washington
Office of the International Labour Organization (ILO) asked me to engage other scholars and put forward
some new ideas.

This paper is organized as follows: first, I discuss how the European Union and the United States promote
labour rights in trade and investment agreements. Next, [ warn that language in the investment and
regulatory coherence chapters may contradict the language in the labour rights chapters. Finally, I suggest
ways that TTIP can be redesigned to benefit workers and promote employment, based on interviews with
23 eminent scholars as well as my own ideas.’

1. EU and U.S. approaches to promote labour rights

The European Union and the United States are prominent proponents of disseminating labour rights in
their bilateral and multilateral free trade agreements (FTAs). Their trade agreement templates are built on
the ILO core labour standards of:

* freedom of association and the effective recognition of the right to collective bargaining;
* the elimination of all forms of forced or compulsory labour;

* the effective abolition of child labour; and

* the elimination of discrimination in respect of employment and occupation.

They also include a non-derogation clause that prevents either party from weakening its labour laws and
lowering its labour standards in order to attract trade or investment. Both the European Union and the
United States recognize that public participation and support are essential to the success of the
negotiations and the final agreement. The United States encourages public participation in the
development of the labour chapter as well as comments concerning matters related to the labour chapter
once in force.* The European Union recently adopted similar strategies in the Comprehensive Economic
and Trade Agreement (CETA) it concluded with Canada.’



However, the European Union and the United States have different approaches to labour regulation. U.S.
policy-makers believe that in general the market should determine labour market outcomes. European
regulators generally believe that unregulated markets create an imbalance of power between employer
and employee, so the government should regulate appropriately to empower workers, create
counterweights to business, and protect labour rights.® In the United States, policy-makers view
obligations on labour rights as a means of ensuring that trade and investment agreements do not
undermine the rights of workers at home or within U.S. trade partners. EU policy-makers view labour
rights as central to achieving sustainable development and as part of a broad set of human rights that it
seeks to advance through dialogue, cooperation, and capacity building. The EU and U.S. negotiating
templates reflect these differences.

The two trade giants also have different strategies to encourage the dispersion of labour standards. The
United States includes labour rights in a separate chapter and since May 2007 has made labour rights
binding and disputable, while the European Union includes labour rights as part of its sustainable
development chapter and requires both parties to effectively enforce their labour laws.’

The European Union—Canada CETA and the United States—Korea FTA, agreements in which both parties
are advanced industrialized economies, provide insights into how the two trade giants will approach
labour rights language in TTIP.

As before, CETA includes labour rights in its chapter on sustainable development; both parties agree to
respect the ILO core conventions, and effectively implement the ILO conventions that each party has
ratified. Finally, CETA sets up a panel of experts to review alleged violations of the trade agreement.
However, this review panel can only issue recommendations to the signatory nations and does not require
them to respond. Hence, it creates no direct accountability to remedy the alleged violation.

The United States also did not think differently about how to address labour rights problems in Korea.
The U.S. agreement with Korea includes the same core labour rights as those with Peru (2009), Colombia
(2012), and Panama (2012).* But Korea is very different from those nations; although it has a strong and
vibrant democracy, and high levels of unionization, the U.S. Government’ and international organizations
have expressed concerns about labour conditions and government willingness to effectively enforce
labour rights."

But the two trade giants seem unwilling to move beyond their templates. In fact, they may be talking past
each other on labour rights. The European Union says its priority regarding labour rights is to maintain
the policies EU member states have long adopted to ensure that international economic integration does
not lead to domestic social disintegration. Meanwhile, the U.S. Trade Representative (USTR) states: “Our
trade agreements are designed to prevent a race to the bottom on labor protections.”'' The United States
does not seem to be hearing European concerns that TTIP should not just prevent a race to the bottom, but
it should also cushion workers from the adverse impact of trade and investment liberalization. Neither the
European Union nor the United States seems to be encouraging new ideas that can help workers who feel
threatened not just by globalization but also by wage stagnation, income inequality, and technologies such
as robotics.



2. Incoherence within TTIP could undermine labour rights

Officials from both negotiating partners argue that the labour rights and sustainable development chapters
illuminate their commitment to labour rights and employment issues in TTIP. But these goals cannot be
successful if they are only confined to one chapter rather than embedded throughout the document as a
whole. Both governments have included regulatory coherence and investment chapters in recent trade
agreements that could have negative labor rights and employment side effects. The next section explains
why negotiators must examine each chapter for coherence--to ensure that it in no way undermines or
contradicts the goals of advancing labour rights and employment.

2.1. The regulatory coherence chapter

EU and U.S. policy-makers have long understood that domestic regulations designed to protect public
health, safety, and the environment could distort trade because foreign producers may find it harder to
comply with such regulations. Both negotiating partners insist that democratically determined regulation
will not be undermined by TTIP."” However, some critics argue that regulatory coherence efforts will
inevitably lead to a race to the bottom ' and that efforts to re-regulate domestic regulations in a trade and
investment agreement are a 21 century strategy to internationalize deregulation.'

Unfortunately, policy-makers have not clarified whether labour-related regulations such as workplace
health and safety regulations will be included in or excluded from the negotiations. Moreover, the United
States has not ratified the same ILO conventions related to health and safety as has the European Union.
U.S. workers generally have fewer protections than in much of Europe. Since the European Union and the
United States have similar labour costs and productivity, some trade critics assert that EU and U.S.
manufacturing firms may move their operations to venues with fewer or less costly labour-related
regulations. For example, European firms could move investment to “right to work™ U.S. states (where it
is hard for workers to unionize), and U.S. firms could move to countries such as Romania, where labour
rights are considered inadequately protected."

2.2. The investment chapter

Negotiators from the United States and the European Commission want to include investor—state dispute
settlement (ISDS) provisions in TTIP. These provisions are designed to encourage investment by giving
investors the right to sue for compensation if their investments are expropriated by a participating
government. Most investment agreements define expropriation as the direct or indirect seizure of
property. However, when governments regulate, cut subsidies or slash budgets, investors may see their
investments losing value, directly or indirectly as the result of such government action (“a regulatory
taking”). Although the European Union and the United States have clearly stated that government
regulatory policies cannot be challenged as regulatory takings, critics are not reassured.'®

For example, foreign investors in Egypt challenged the establishment of minimum wages as a regulatory
taking because these requirements were not in place at the time of the original investment contract. In
Romania and Bulgaria, foreign investors initiated investment disputes arguing that the governments had
failed to quell frequent strikes, thereby depriving the claimants of their full investment.'” No investor has



so far won an investment dispute on labour issues. But policy-makers have yet to clarify whether
investors can challenge collective bargaining agreements or other worker protections.'® Until they do, the
investment chapter could pose a threat to labour rights.

3. Key takeaways and recommendations

The experts I interviewed felt strongly that TTIP could provide an opportunity to think differently about
how policy-makers in advanced industrialized economies can protect labour rights, encourage job
creation, and empower workers. The recommendations below deserve policymaker and public attention;
they are designed to ensure that TTIP works for workers."”

i. To enhance human welfare and empower workers:
* Empower workers with broader human rights language and specifically expand coverage to
workers in the informal sector as well as workers who are trafficked;
* Ensure that signatories are obligated to meet ILO core labour standards as a minimum;
* Encourage unions to offer cross border services such as collective representation, benefits,
training, and other workplace services; and
* Experiment with allowing less skilled workers to offer services across borders.

ii. To ensure that the agreement fully enhances labour rights and employment:
* Consider each chapter as part of a coherent whole: review each chapter for coherence with labour
and employment objectives.

iii. To ensure that other chapters do not undermine labour rights and employment, therefore creating a
dynamic of a regulatory race to the top:
* Include specific language stating that signatories cannot use regulatory coherence chapters to
reduce worker protections;
¢ (Clarify that investors cannot use ISDS provisions to challenge minimum wages, collective
bargaining agreements, procurement standards, or regulations meant to protect public health or
welfare; and
* Ask the ILO to examine whether domestic tax or monetary policies in one trade partner can affect
the provision of public services and human welfare in another. Policy-makers should then
examine whether these provisions can and should be disciplined under trade agreements.

iv. To improve the dispute settlement process:
* Broaden and clarify why, how, and when signatories can engage in a trade dispute and consider
other nations’ approaches to investigating and improving labour rights.

v. To develop strategies that encourage cooperative learning and collaboration:
* Create a secretariat to research and monitor the trade agreement; provide periodic reports on how
it is affecting workers and worker rights; and delineate best practices to mitigate negative effects;
* Build trust in the negotiating process with increased transparency and collaboration;
* Focus less on enforcement as a means of changing behaviour and more on collaboration; and



* Encourage greater understanding of how EU member states use social dialogue.
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